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Editor’s Note

The world is undergoing profound changes unseen in a century. The global landscape has been
shaped greatly, ushering in a new period of turbulence and change and bringing more challenges to
global governance as instability and uncertainty abound. The development of marine-related
industries, including marine economy and marine technology, is faced with many uncertain factors
in the current context of the escalating conflict between Russia and Ukraine, the widening
development gap between States, and the increasing tensions and competition between major
powers. These factors bring new risks and challenges and draw growing attention across the globe.
In response to the call for the construction of China Free Trade Port and the development of the
21st-Century Maritime Silk Road, this journal, Marine Law and Policy [ISSN 2709-3948, ISSN
2710-1738(online)], which aims to provide a platform for all practitioners and academics to
exchange ideas, to inspire each other, and to keep up with the trending academic views, is open to
all kinds of papers and case reviews covering international law, oceans law, maritime law, maritime
administrative law and policy, etc.

In this issue of Marine Law and Policy, we have included articles on State responsibility of
Japan’s nuclear wastewater discharge, international governance of underwater cultural heritage, the
judicial protection of marine ecological environment, and the promotion and expansion of coastal
piggyback business.

In April 2021, a cabinet meeting was convened at Kantei, the official residence of Japan’s
Prime Minister, which decided to formally launch the nuclear wastewater discharge plan. Yet the
programme was launched simply based on IAEA “endorsement”, without consulting countries that
are likely to be affected beforehand. Mr. GUAN Jianqgiang, professor at International Law School,
East China University of Political Science and Law, and Mr. WANG Yunzhou, graduate student
from East China University of Political Science and Law, drew the following conclusion: Japan has
failed to meet its international obligations and would violate international law by doing so. The
IAEA’s “endorsement” of Japan’s wastewater discharge may not be invoked as a ground to preclude
the wrongfulness of the country’s behavior. No valid consent has been given by the international
community to Japan’s discharge plan either. In view of the fact that most of the countries potentially
affected by Japan’s wastewater discharge are those bordering the Pacific Ocean, it is suggested to

resolve the dispute through peaceful means with the help of the competent international



organizations.

One contentious issue in the global governance of undersea cultural treasures is the
preservation of historic shipwrecks on the high seas. Historical shipwrecks offer priceless historical
worth in addition to significant economic significance. Salvaging historical shipwrecks willfully in
the name of passing interests would result in the permanent loss of the historical knowledge that
shipwrecks once carried for human society. Deep-sea exploration, maritime affairs, and undersea
cultural heritage protection have all seen advancements and changes as a result of the worldwide
attention to the discovery and recovery of the Titanic disaster in the 1980s. Therefore, Ms. WANG
Jing, associate research librarian of Archaeological Research Center of the State Administration of
Cultural Heritage, examined how the International Agreement on Titanic came to be, summarized
its new rules and their significance, and observed how state actions impacted the ideas and
procedures for protecting underwater cultural heritage in international waters as well as the rules of
international governance.

The judicial branch plays a unique role in governing the marine ecological environment. The
judiciary can assist administrative law enforcement in the context of comprehensively managing
China’s marine ecological environment by supervising the administrative organs and providing
legal interpretations, damage relief, and standard cases. China’s capacity to govern the marine
ecological environment, therefore, can be improved effectively. The research team from Shanghai
High People’s Court analyzed the judicial statistics on civil, administrative and criminal cases
relating to marine ecological and environmental pollution that have occurred in China’s sea areas
over the past five years, focusing on the characteristics and disputes of the aforementioned three
types of cases. It is found that China’s judicial protection of the marine ecological environment
requires a sound legal foundation because it lacks uniform judging criteria and needs to be more
innovative. The research team emphasized that additional analysis and amendments to the current
legislation are required in order to reach consensus and suit the requirements for judicial
adjudication. Breakthroughs on the current framework can be made in this fashion. This paper will
be published in two issues of Marine Law and Policy, one for each half, due to the limited space in
this one. This issue only covers the approaches and suggestions on how to improve the judicial
protection of the marine ecological environment. The previous parts have been published in the fifth
issue.

The coastal piggyback business has been widely discussed by the academic community and all
practitioners in this field since it was first mentioned in the official document in 1992. All the facts
from China’s permission to coastal piggyback of empty containers, to the hot discussion about the
coastal piggyback of laden containers, to trial coastal transportation incidental in Shanghai Free

Trade Zone by non-five-star-flagships, even to the complete liberalization of Hainan Free Trade



Port, show that China has been trying out this business step by step. Ms. LUAN Yu, a PhD student
from law school of Shanghai Maritime University, tried to evaluate the factors involved, including
both supportive and prudent attitudes towards this business in an overall manner. She traced back to
the source, distinguished the meaning of the phrase “coastal piggyback”, and traced documents
containing relevant regulations. She believed that China should appropriately open coastal
piggyback with the declaration of will to ship empty container incidental, and develop inland water
transportation to replace the opening up of coastal piggyback. For the discussion of the coastal
piggyback business, we should make it clear that the fundamental starting point is how to improve
the international competitiveness of Chinese port and shipping enterprises, rather than simply
discussing whether to open the coastal piggyback business. This issue also provides our readers
with easy access to four documents in the column of Recent Developments and Documents, namely,
Provisions of the Supreme People’s Court and the Supreme People’s Procuratorate on Several
Issues concerning the Handling of Public Interest Lawsuits Involving Marine Natural Resources,
Ecology and Environment; Hainan Yacht Industry Development Plan Outline (2021-2025);
Measures for the Administration of Conclusion of Treaties; the United Nations Convention on the
International Effects of Judicial Sales of Ships.

As a bilingual academic journal in the field of marine law and policy, we sincerely welcome
your comments and contributions. Any contributions from you in the form of academic,
non-academic articles or case reviews, and on any subjects concerning the sea, the vessel, the route,
the port, the marine environment, and maritime jurisdiction, will be highly appreciated for

publication in our journal in both Chinese and English.

MLP Editorial
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2 Fukushima Daiichi Acciden, World Nuclear Association (visited on April 24, 2022),
https://world-nuclear.org/information-library/safety-and-security/safety-of-plants/fukushima-daiichi-accident.aspx,.

3 Government OKs discharge of Fukushima nuclear plant water into sea, (visited on April 24, 2022),
https://www.japantimes.co.jp/news/2021/04/13/national/fukushima-water-release/. .

4 Press Conference by the Prime Minister regarding the Disposal of ALPS Treated Water, Prime Minister’s Office of Japan (visited
on April 24, 2022), https://japan.kantei.go.jp/99 suga/statement/202104/_00008.html. .
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A 4, 539 Lo

3 Deposit of the Instrument of Accession to the 1996 Protocol to the London Convention , (visited on April 24, 2022),
https://www.mofa.go.jp/announce/announce/2007/10/1175645 _836.html,.

b (<AL B V- b <R ZOCE >4 A E - fUm sk (RSO Y, IMO, LC 42/1, para.7.19.

5 Comments on the documents submitted by the Secretariat on open agenda items-Submitted by the Republic of Korea, IMO
November 6, 2020, LC 42/1/4, para.4.
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K, HHBOZS K AT A, FEARMKERES 210 2528 5 K IHUE SIEZ W E . B8 —
W2, (HRE EHFEEAL) 56 15 80 &Rk TP um i bls], R a2 EAH ke E
PR AL)) BB 15 T B — IR R LS, — B S AR R LI A e o e, 05
Uiy [ BN 2 715 R 4 i s o A O i, P A B e B B B R A DUE A

3. H A HETBUZ TS Gk N g3 = 1] By >3 A8 2 70 [ g 4 JER )

(1D BAHEZE RoKE R A8 100 A E " 1X— E b I

“EE IR RE RN AR E 5P LTS T B SR N AN 5 R A N
(sieuteretuoutalienum non laedas) — BKAHZK, 2 [ X AT AL B B¢ o i) BARATL . B —
AN SAEAL A E L, AT, 45 b P 40 A0 [ ERE it 35

CEE I SR R SR [ BRI A — TR A, WA A A — S BR SR A

Wi T “AEIbEs A HE RN 520 SRR E R 5 AT B Bk S AT N LS5 . TN
MG — B AT TizAT N ST IER, MR REBLIE B 45 R AR, BARIEA LAY

NEFTUE. 1977 F 1 (ERTUEFZ) P X0 TAT N CEMER LS5 . MEAT LS5,
MG IR I, B DL B KAV FIX — 7038 42001 SERYRESE N & 1317
N SCEREE RS IIX I o ABRIFAEIREAT N SRS R S5 O Fbnikdfis 7, ki
FEACRBIER T (CGRaRER) TEIAE HRTR T AR S H B OS5 AR, 12
Xo» AT NS M GRS RLERT. SE—EIEN R CER B AT LSRR,
B Al R A, AT T RN A AT, I E TS FR R EANEAT N E K 5.
—ANEFREAT NS E AR TR FE R b, BOR TR SRR HH

UORRIE P R FE S (EBRIAEGERY, T R, IR AR 2000 SRR, 5 84 T,
Gunther Handl, State Liability for Accidental Transnational Environmental Damage by Private Persons, American Journal of
International Law, Vol.74, 1980, pp.535-540.
3 Report of the International Law Commission on the work of its twenty-ninth session, May 9 - July 29, 1977, A/32/10.
¢OIBEREE L R ERE B, SR RN A AR R E, FRNERA S CERTUE: & EBUGE LT
WHEN”, A/CN. 4/488, 1998 &3 H 25 H, % 60. 61 Ti.
5o NRILAE MR AT (RESEE) (2000 45D, HAKREMEL, 2000 427 A5 1, 2 686 T1.
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% (Obligation of Due Diligence)” [FE K "8 LS WA “ SHMER L7, “EHER X
57 MEFE BRI EGEGUR, AR 1E S SR A B R — D B SIS ST, R
HAEFEANESH] N BT A FLEFA NTE B G 5T a2 i, [ 5N M AE PR B TR 21 “
TH” 55 B LS5 A MBI RE, BT e ond JH A [ 5% (1 R ARE BiAT fo] [oR] 5 s l DA
SR EEIE B TS Bl . STESR LS S5 Ye i, H RTRCAIE AWty (1D REUT
B B AL 2 (2) W R Al R S 30 SR E UL B (3) BB AR
145 T BORARRUS (IS 4 Mo AR E R AR E, R AR A SRR T 40 A LE K
B P B AR AE = AR KU I FT RE . [RIRE, ST KU C i V& BT, o 1B S5 A 1 7 4 B
FeHf o S

B H AT RIS Bk =, HAT AR R RS H LS ER . 1k, HAHRUZTS
KT m RG2S, N 1002 P Re G s . B PRER 7 REMLA (International Atomic
Energy Agency, LA NFIFR “TAEA™) L5V & W Te 48 S A% kB O 4 ab 3
(& AU K AT & HABBUR A% 2 . 2018 4F 8 H, IR A LG 0d 43 Bt 4R L2 =) R A ) 404
RN, AR5 RIS Gerkomm A R B AT, Herf 2017 R FE LTS G4k 60 (XAt 129 i FF .
1%35 YK IR A7 AEAR 90 T FE AR I M) . SER RIS L SR A R, X A% 5 YK o 25
S A M AN BR-14, Forf, fr-14 A AT REAEE NS DNA. 7 (BF) 28 SRR IE K
AL TS Bk AR T RE FEUBTE MR . SOCETIUE T, wa REEE R H A5
QoKIfaE . HARBUR R 24 1504k SEAE S % 15 G /K HEBOH R i T R e v 42 35 il Rt o

Hk, HARBURAATEABAZS JeK ot R B AR . 2 H AR BORT AT DAZEAR & 1% H i J)
B BAEKEE, AREATHGEMAZTT YK . H AEUR AT LAZE I ) 4k 436 4% 75 Gk mT R i ik
M FHATHT, FrRbE AR — B0 )E, IR i A B Bk i inl . H AR BURLE
HA ARG AT T, ERE SAHIGEERZH BB &40 T, o e
BTG GRS DA B /M I Sk A th AR 0 XU (A s 4 L o X B U B H AR BURF 2
258 A TR I Bt 2= (0 st 7 i, AU A IE 8 [ B ok RV R IR 26 . AN ik, H AU

See Malcolm N. Shaw, International Law Eighth Edition, Cambridge University Press, 2017. p.648.

Joanna Kulesza, Due Diligence in International Law, Leiden; Boston: Brill Nijhoff, 2016. p.91.

DRIy RS (EBRIAEEIRY, TR B, AR ARAE 2000 4E1R, 25 83 .

RodaVerheyen, Climate Change Damage and International Law: Prevention Duties and State Responsibility, Leiden:

MartinusNijhoff Publishers, 2005, p.176.

5 Responsibilities and Obligations of States with Respect to Activities in the Area, Advisory Opinion, February 1, 2011, 1TLOS
Report 2011, p.10.

6 (2021 F 4 0 MWASZTHRSABRLBERAATLES), B ANRILMEIZE,
https://www.fmprc.gov.cn/web/fyrbt 673021/t1868895.shtml, #¢ /g Al 1E] 2022 £ 4 H 22 H.

7 Fukushima water release could change human DNA, Greenpeace warns (visited on April 24, 2022),
https://edition.cnn.com/2020/10/24/asia/japan-fukushima-waste-ocean-intl-scli/index.html,.

8 See Ken O. Buesseler, Opening the floodgates at Fukushima, Science, August 7, 2020: Vol.369, Issue 6504, pp. 621-622.
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K H O™ B AL F R F S BOK AR Sl . BARBUR I E THAESH L, BERAN
K, AEAREIEMIE TS,

F T HATEE LIS T GOk R fEFVE A M, 2 ERORRABIE T, #5 HAR
EAHFRAZ SRR BE MG AR F 1, HORREE X5 20K, & R ZE R Es 3 X — E bR
BXE 77

(2) HAHSZ G GRS R« RS T s )

(RAMEERRES) 8 15 FE: “ N 7RIS, &ENAREEITHEE T 2 K8
TG PERE I . PLA AT BE O™ B B BN FTHR [l 451 35 B3 D5, ANBEICSR Z 78 R H 2 1k
VR HEIR R BBy 1EIAEEIR AL 1) 9 AR AR & I A BE ey o 7 (U AR A L)) A 25 2L
ME. B (RAMBEREES) HFARARBIL S, (H2 KR TR RN 228 FH b ) %
SEES T Z G, BN E BRI EEEIREELE 1999 AR R RIS TRt R 1 RS TR R U )
W A VNI SR AE FE BRiZ e AU TR S5 0 e B 4557 2

TT IR N ER AT X R e 2518, BP0 A A —BUN, RS L AN R E A L HEAT
WFFT, MRS B AT 58 AR AR AT A5 R 2 AR RS S H A Bk o S AL e &
H TS A AR E — SO0 A HADY T HEBUZTS BRI, B 7 B2 R EA% i R H Mk
Jo AR FE %5 G /K B8 FERT & FITE I HETBOR 1, JIANR JOX 2 — TR B AW I HE AT . 75
TRV, R O 1 125 T3S Bk 5 FERONTE, A MO 1205 44K )
JEFEWE LA BB, RIAR B B R A A AL IS Bk A 140 A, K DME, IEZ05 i
VBRI B A% TS Bk BB TR sh B, RBUH IR e RS, BiA R i eriE
EANARR ARIKE”, BORMAETI NG 12.5 6, EREEIE G5 3K H i 5 S5 iUt
Mot MR EREIKIE 29.1 4F . MERIE TERIZTS BeoK AR E, B AU BEBRCA # Pl
g MRS BoK AT SN e 22 A e i, IR X AR R EAT B 5k, 7RGk = 5K
WA, ZRENNHAE R FE T HKAF. S8, 2022442 H 8 H, H#
I RS R R AR, ASBUR G734 &L PR JCR 54 B AR b B RV P . AR B B
I B 2 CL 22 22 A HE TR P o A . ©

! Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), Order on Provisional Measures (ITLOS Cases Nos. 3 and

4). International Tribunal for the Law of the Sea,27 August 1999.

Tim O'Riordan & James Cameron, Reinterpreting the Precautionary Principle, Cameron May International Law & Policy, 2001,

pp- 113-142.

SRR L ORE S (EBRIEGEY, sk B, R IR 2000 SRR, 5 95 T,

4 See Radioisotope Brief: Strontium-90, (visited on April 24, 2022),
https://www.cdc.gov/nceh/radiation/emergencies/isotopes/strontium.htm,

> China to Japanese official: If treated radioactive water from Fukushima is safe, “please drink it 7, (visited on 24 April 24, 2022),
https://www.washingtonpost.com/world/2021/04/14/china-japan-fukushima-water-drink/.

o (HAEE PR BRI A BRI, S M, http:/www.news.cn/world/2022-02/08/c_1128344451.htm, #x 5V in) B
] 2022 4 4 H 23 H.
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AT H A5 oK 8 3 AN I, B ARG — W FEARAE B A B 1B DL T

H AR R A% TS Gk RO, 38 S T S5 ] .
— BAHBAZTE GO AT HERR AN A A 2

LAEA ) “B{R” AEeBHAN H A% ) B R X 55 AL

IAEA S5 8 2 LR I 3R AR ARG . TEAR IAEA IIHEARIFE CORaiRE5)
FTRLE IFEBR AR B 2 —, HR HARBURAIHE TAEA 18 2 45 BN 9 =2 o v L HEOZ
TSGR A

IAEA “4HLR” AREPHEN H A3E [ [H bR LS ANENE . H5E, TAEA RIERAE A EFE X H
A5 G HEBT RIE i e e . TAEA RIBCA E RS@mt seil, #Eshmorm—4
BIIEO T AR A R 7 Re i B bRy LG, H H R SR g R 1 s 4t SR g
FRELCERITTRR . WU R I RE, BAOR I AR S . B AT R, lre . B g o) R R it
WIS THESHE M ZEE H . 25000 2R AERZIS S5t TAEA G R NI
Bhi. 1EVIRiE WAL FHOR A S, TAEA 5 BCERE T IER SR 2 . AR AR U 14 2 4
EE TR, PUINsRiZA% ki i) 2 4K TABA I6fE “ EFRYURE NRTH ” T 5H
MG EHR D) EAE, %00 H AR T X ZFHOBUR 5 R AIVEE HE B R 1 vR . 33
JEARERGE I AELEE o VF TABA XFF H AA% 15 YK I HEBCTRIE B e . TABA TERU %15 42
IR G 3 T7 gk 2 R P = L

Fk, TAEA X T HAHZ TG K S0 AR A E . 2T (EEBR R TR L))
(R AATENRIY 5530, TAEA T 2021 427 H 8 HS HABUMNZIT ML, X H A& 71-X
WEEAT e H AR M & FAH BT 24w 8. HABID YK TAEA BRI E T K5k
SRR K B TBUR PR RRAE s o B /K HETBOS R v ) 22 AR DG T R s VA A% 75 G K R TR PR AE
AR 222 S TT T . SHFEOHE SC RPR I 5 OR IR N A FIFR AT 5k (R TR 1t PR B 52
WAV MRS, SHUERT L, HAT IABA RE B S ERE XML RAR T e wE, HE
TR (B2 278k A IAEA 5 HARBUMZET B TAEA fE4HRT H A
5 Gk AL B B IR VE BB 0 € 1, TAEA 7 H AR SAF h I8 i A C 8 2 O MR L PRAG

U TAEA Ready to Support Japan on Fukushima Water Disposal, Director General Grossi Says, IAEA (visited on April 24, 2022),
https://www.iaea.org/newscenter/pressreleases/iaca-ready-to-support-japan-on-fukushima-water-disposal-director-general-grossi-s
ays.

2 (HEBRIE T RENUGRIZYY 28 2 2% HUMIRLUESROINIEANG KR T B et FA0F . (@R R RN DTER. MR PTRe,
PREHEALS . SEHAER, BRI S H) T IR AR B A SO THERAE M ZEH H 1.

3 The 1986 Chornobyl nuclear power plant accident, IAEA (visited on April 24, 2022), https://www.iaea.org/topics/chornobyl..

* SRS (it IAEA TEIG U YE B 1E 5 R R R H AR AL TG K HRE A, ) ORSEREARD
2022 FEH 5 A, 2R 9 UL

5 IAEA to Review and Monitor the Safety of Water Release at Fukushima Daiichi, IAEA (visited on April 24, 2022),
https://www.iaea.org/newscenter/pressreleases/iaca-to-review-and-monitor-the-safety-of-water-release-at-fukushima-daiichi.
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PR ORI A E RIS B A . TAEA RSB RIS B DR e Rk 5 1R 1k 45
[ brttoz, pE% EIEH AN . R TAEA 7EAZ U in BRI PAN B BN R BUBUY), (HA2, 1E
EiR IAEA EEERURI AT T, IAEA 25T (B T8I #15 H ARBUR R HMGIR H 54T
TR, 0T HARRHES T RIBEAT PPAL, BRI 2510 2 H AR RT DAHETSORE I I8 R A% 5 GK
PR ER RN, CEBRRE FRENURLY) FEEA HIRRE (X2 AT %ot E i
PAEHAT, IR (e ATl RID) BBA AT vk E s R 1y, Bk, T
(B A7t KD RATPPER (41, PR B I Bk 2 S B R R BT i o8 B R R R A SR B
BRI . TAEA 2T 5 HARBUMZET P 3R H BRG] 5Hc& 2518, B AR RE 2 HoAth
5.

BT TAEA [HRRE, H7E HAMUEIRZ TS JoK F4 o i s f 6, TABA AR 2445 AR
YERIL, TAEA (4518 I AR a5 0 ARHEAT A r)iE it

2LRMAEFK “FE” HEHBEIGK

RYE (GRELRD) 5620 %, R —EX B —EWEETAER TRE, BATEREEH
N, R SR RTINS B HE R

FH%EE X2 5 IAEA 350 H A S JoKHRAT IR 8 500N, IFAREH EE &
HAHEBUZ 5 %K. BT, TAEA AR TIEHAESSIE T E . 3 E L K0 H A %75
QKU . AMAEER R B NESORBB RN, 7 KRR TR TAE, AREH TN
5] H 7 RO 5 AR AR . | “ R & R, REERBURK, B E T
CEWMER T ZMEATVFE AT AR . B JAEA (W [FAT PP E R &S H H A
BUR A LR 5 39K S8, EZ 5 FEAT RS AT A EAMRE R ER “RR7.

MAE TAEA 45 2 [E (0 B2 R B, H AR5 Gk HEBH R X L [J K1) “[R &7, BAE
TAEA K2 55 5 R 105 B — T4 AR st 07 1R 482 52 1) ) e ) A e i o I 8 5 R AR5 ok, A
DB B, B AR g e H RO %S oK, Hm R MR 1K 52 3 B K2 K
SRS E AR RSP R E K . WAE TAEA #9173 DR E R T, BT EESL, EF 7.
RAGDC H D R, FEE O, e, P TIRES. BIS. ERTE. %
FIIAE R E o AR E BRSBTS = R, AR (%2 A AT Bl
FIFRAT VPR (4518 LA TABA K&, St FaES BENE S % /ERLEHI AR 7.

H T H A5 B /K O] A R AR B A R 2> Bl Foe E bR A ERfEd, H
AR IS GK AR IRAF R o E R “ 7. WA S E S50 345 18 S s H i Ron 3¢

V(2022 £ 2 B 15 HANR B KRS NEXR EFHFAITZESY, $ % ANRKEMEI T,
https://www.fmprc.gov.cn/web/fyrbt_673021/jzhsl_673025/202202/t20220215 10642488.shtml, o 1 81 8] 2022 4E 4 A 24
H.
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R HAHBZ IS 34K, 24T AT AR i B “ RS, BRI e[l ZAER R A AT LB
7t H AL 5 K AN o

3. HAHBRIERKAFE “ERBR” B “NaHin”

CFRARFZE) 55 23 268, — ESEhE )5 FRHE B E Br S AR S HRIANEAT N, Al
IAEATHBIE DL, WIANEIE AT AR HERS -

ANETH G DL I T ASREARPT R ) R e 2 AR T AT, A 1% 2
REJJVEEEILAAE . P H AT RIHRBUZ 75 RoK BIAT IR “ATTH007, BARH ARG JK
FR 7 25 5 i W O A2 RSO A PRl 451 5, AR A R sl 0 B A U P 3 A T 7K R s 7T E T AR 51 AN
07 AR AN ANEVE RO, (H sl 25 B AN AT 5T 0 AN BE 4R A 2 BUEE S 1 H A A% TS
JoK A . an R RS FLEAT BN E bR XS R ENH 2, A LT3Rt BB ANR A () 2
NS G S R AE [ BR ST R 4R 2R AF o HEAFT IR R Z )5, AR 2 4% 22
ST N T E bR 55, AMFREEHBOZ G AK .

[FIRE, CHRER) 5 25 2 AE R SF DA B H A HFBUZ S AR I ANE R AN S i
B TH DL TE 51 75 B ™ B L 55 32 o [ e [ Prdt s AR AR AR i . St B SRR
UER, HARGRoK— BRI, HEE R Re A N B a2 4.

4. R BRI K FE—EE A EEE S

FE2022 42 H 18 H AR 2T Bid# & b, EPRE T RENUAELE TR « =K
FAERRNR (HFBUZTS 4K 52 HARBURNRE T %, B BrJE 5 BELG R 2 %2 H A BU 81
BT AP A, X T A RE I 22 P ) BRI B SO o [ B J5 T BE LRGN T 4% 05 K HE
TR A RIERL, AHR 05 RK HRE I 2 e hr dESE 3T VR4S . “RYE AT BRI,
R —H A E N EH N EREE, ER S AT+, ZEARE ERELZ.

FEM TR EEE RS, OR300 R T “ENERSE, IFEEA “NEL.
H A% TS G KB S e 5 LA S A N SR e 22 4, AN | [ A SR g

(BB EZER) 58 2 265 7 3% “WE & O “AR L TAEATE X E N EEZF 7.
W E PRE AR “REETIEES B EFNE SR GBS, 0k 7 EAE “ BN eSS
7 RN, gl — E E A E RS R RN EAZ E PR R BRI ST EPRER K

Flete: (ERAE: FPRNERESER), HERF MR 2015 40, 25 389 T,
J. Crawford, The International Law Commission s Articles on State Responsibility, Cambridge: CUP, 2002, 160.
Plieke: (EPRAE: FTBIARERESER), HEERXF MR 2015 Fh, 25 390 1.
CE B T REAUA 45 3 1 Ok B A TS K HEROH RIS R 25 ), 2RFT4EM, http:/www.news.cn/2022-02/18/c_1128393004.htm,
B JE Vil IR] 2022 4F 4 H 24 H.
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J&, F T E WE R ER A a0 1948 FBCE E R IEE 1 (B ik L IRTE K 44
FGRAE A L)) B RARE “ RERRE B2 —MIRIT 7, AJEA RE K E N EEE .

HAHEZ G Gk E T “ENEERESE. Lxagwid, —EEHE S L AN E
M E Rt . BRI Aok, TR ik NRB A arfd fR S 22 g e, i H A
BITE R B HRERE , AP RS Gk i 77 AR 2 iy H 77 B g o 12 B 24 BUf 5%
E B, 7E E Bt 2 5 M N A AL B AL TS K R R A R TT 5

=, BAHBAZE ROK KRR T R

LTS JoK M 4 B B BARERE L

ACEF T ARG 38 5 RS 4K 5, HA B ATEARSERRHS . ERXANHrB, AT
WHARR T EZES% (R ZETahit ) BEATHEE BHCZ &2 S 25, e/ TS 4
TR 5 [ A RORP Ve 7 R P R IR e [H K R s, XA R “is 39K ” HE
TR BT B . RATRIEFRIE S, A AT ae A S A Ik 3.

ZT BARR SR T T AL B A R, SN 2R AU 5 R 5% 52 5 1 [ 2 A A O B 4.
USRS 5 AR, KRR IR A, G R HAHRBUZ 1S G K i i) @AY
H5OBIANEFER 8, SEUER IAEA FET (B2 rahitkl) WRAT U 24
PEPEAL, S HRBUZ TS SOk T ERIAT N, IBARXRMAT N —E W& 7R3, RFHUE
BRVZHIRAEAT . WA AT BEJE TR 5 B JE I .

SR T AL B ) RN, B R R . B, ST IR BRI B ST IRCE B R N
12.3 o V5K PARE M, SUEJE BT K I B U oz, BRI 29.1 4.
458, HATH I E AT Gk NS 2 T 1O G 5K, E bRl AR . (H2, KF
T ] ] o R 2 B SRl A 1 A7 O A 5 G 7K 28/ 7 55 B A B AR TR P . “ 43 i
Ja A e . BARRIFARRAC B T 5 CELIE I I8 5 IO P & S bR v, Bl i 7K A s B 1]
EHHUHIEE R D O —BOA T S vl B . HASH AT DUR & g il /K 3 DL A A
I F 5 Gk 1) 77 SR S A% 5 oK FE NIV . SRS, IR OR [ PR e e 22 4t
15 HAAE N B E bRtk 2 e B K i3 55 Sn— 50, AE BT R H ASBUR ™ #3855 [ bRk
FHIERS, FETE S E, EERA e A B H ARG HAL B 5 4K

2 0P e S 3 IR U ZE HE U 15 Sk 4 i o &

] e 4 S o [ ooy A 2 1), 32 B [ G [A) ok T2t b el sk B kAN —3, B
FEIBUIA ) G2 MURE 8 UM b B J S S o NP g ke [ o 4 i & — 00 [ ik ) B A SR 0o (o5 [

U Nationality =~ Decrees Issued in  Tunis and Morocco, Advisory Opinion of 7 February 1923, 1CJ,
https://www.icj-cij.org/public/files/permanent-court-of-international-justice/seric B/B_04/Decrets_de nationalite promulgues_en
_Tunisie et au Maroc_Avis_consultatif 1.pdf. p.24
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SR N 2 DURTF O VR A R G [ o i, 8 S SENL R B AL 2248 Ik S 7 R A o s 5+ i
(177 1 1 BRI BUR AN ITEANER T . NS TERISRA RAL WE. S, %
JIER A A E B 3N E bR m) iR R iR @12 .

IR TR R B R BUR AN R AR AT,  HARAERAT IER SEht R, R & AH IR
KR F EZAPGEE JriRi@ie, [ ER AT HAE . i H AR REERRE & 5%
153K AR A R (G EIEFEE A L) (RBGE) M (EHBRJE TR L),
TR 3 2 052 [ By e 5 R kA

B, (BREEEEE AL B+ T HE 1 47 2 E 78 R AN R A T-BAl A RER D
I EIE LR, AT LUK Gt B AT s ] S v AR AR o X EL ) R ) S S A DR P B A T PR AR R
ATEPRm]EeE A . R, CEPRRE TREVU L) 5 im M TN E: “A. 5AMLAM
R S it A O A AT ) e S By, AR BE AR T U U, A 9% % 07 SOR T 8 LAt figt o 732,
) 7 42 HEE I i B R R 2, i 52 1 v B 7

B, (BEUCE D) R4 0 ARRTT T 25 16 2528 2 O e : “WfE — 42 4 FHE H 55—
2 20 25 EAE e A AR S im B RS+ AN A BRI S dm,  BRAR S im %7 [ & At
H 1982 fEI & [EHFFEE A L)) 55 287 2556 1 kP il R —F2 7, 5 IAE 5 dim i) — 7 VR H
V5 3R Ja AR T AL ep Bl ) 0 P R e i o i . Frim &7, ARG HE (1982 FE & H
PR AYY) EHEE, TR S ZA AR ERERF .7

R 7B YR T AR A, Ty — ARV T B O R e e im B A A (R B R T
RENLARRLY) 75+ I AR R T TR E : “ TR B R ARBUT , MU )R 2 b B S AR B
RE BRVERE, B IS B3E N AT R ) U R S R .7
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HABUM a2 T IAEA 2T (22 T30t 0D BEAT RS, 0 H A B8 5 %05 44K
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o WATAL B Hr B2 AN Wil A7 AR R BOAZ TS Bk R, FEILA 1 B PRk R i b AR 2 A
NI HERAEFT AR o A R 0 )R, Il Rl . SRS A AL B A I 38 5 %
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Japan’s Nuclear Wastewater Discharge: Perspectives from

International Law on State Responsibility

GUAN lJiangiang WANG Yunzhou*

Abstract: In April 2021, Japan unilaterally announced, without consulting countries that are
likely to be affected, a plan to release treated nuclear wastewater that still contains radioactive
substances into the ocean. By doing so, Japan has violated its international obligations. The IAEA’s
“endorsement” of Japan’s wastewater discharge may not be invoked as a ground to preclude the
wrongfulness of the country’s behavior. No valid consent has been given by the international
community to Japan’s discharge plan either. Japan’s nuclear wastewater should be disposed of in a
scientific, reasonable and compliant manner, which will surely have a great impact on the
international legal system regarding environmental protection that will help maintain a healthy
marine ecosystem and a safe environment for human beings. Each and every State is called upon to
take measures to comprehensively monitor Japan’s disposal of nuclear wastewater within the

existing framework and help Japan resolve the tricky problem through peaceful means.
Keywords: Discharge of nuclear wastewater; London Convention; UNCLOS; IAEA

On 11 March 2011, a massive earthquake triggered a major disaster at Japan’s Fukushima
Daiichi Nuclear Power Plant. Seawater flooded into the plant, causing power failure and later the
explosion and meltdown of three of its four reactors. Seawater has been used to cool the three
damaged reactor cores. The cooling water, as well as the groundwater and rainwater that permeated
the reactor has become the wastewater that contains a variety of radionuclides, hereinafter called
“nuclear wastewater”.! Large tanks have been built up to temporarily collect and store such

wastewater.” However, according to Tokyo Electric Power Company (TEPCO), these tanks will

GUAN lJianqgiang, Doctor of Laws and Professor at International Law School, East China University of Political Science and Law,
as well as Doctoral Supervisor and Director of the Center for Military Law Research of East China University of Political Science
and Law. His main research interests include international and military law.
WANG Yunzhou, master’s degree student at Georgetown University.
LIU Junguo, Concerns over Japan's Plan to Discharge Nuclear Wastewater from Fukushima (International Perspective), People’s
Daily, October 23, 2020, p. 16.
Fukushima Daiichi Accident, World Nuclear Association (visited on April 24, 2022),
https://world-nuclear.org/information-library/safety-and-security/safety-of-plants/fukushima-daiichi-accident.aspx.
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reach their capacity limits sometime after the autumn of 2022.! On 13 April 2021, a cabinet
meeting was convened at Kantei, the official residence of Japan’s Prime Minister, which formally
decided to launch the nuclear wastewater discharge plan. Wastewater will be released from the
facilities of the Daiichi Nuclear Power Plant after two years from 2021.2

On the occasion of the first anniversary of Japan’s decision to discharge nuclear wastewater,
this paper analyzes, from the perspective of State responsibility, Japan’s violation of its international
obligations, refutes the arguments that Japan is likely to use to support its decision, and finally puts
forward possible solutions. The paper endeavors to offer some academic advice with regards to the
establishment and improvement of supervision and accountability mechanisms for the discharge of
nuclear wastewater. Due to space limitations, this paper merely focuses on the issue of State
responsibility resulting from Japan’s wastewater discharge. It does not dwell on Japan’s State
responsibility for previous leakage and release of nuclear wastewater, the international liability for
injurious consequences arising out of its discharge even if not prohibited by the international law, or

the responsibility of the Japanese government under domestic law.

I. Japan Breaches Its International Obligation by Discharging Nuclear

Wastewater into the Ocean

Draft Articles on Responsibility of States for Internationally Wrongful Acts, hereinafter
referred to as the “ILC Articles”, Article 2 prescribes that there is an internationally wrongful act of
a State when conduct consisting of an action or omission: (a) is attributable to the State under
international law; and (b) constitutes a breach of an international obligation of the State.> The plan
to discharge the nuclear wastewater into the ocean was adopted at Japan’s cabinet meeting, and the
Japanese government has explicitly asked TEPCO to start dumping the nuclear wastewater.
Therefore, the discharge of wastewater as such may be regarded as a State act of Japan.*

1. Japan’s Discharge of Nuclear Wastewater into the Ocean Violates the Objectives and
General Obligations under the London Protocol

The IMO Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter of 1972, known as the London Convention, and the 1996 Protocol to the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter, commonly known as

London Protocol, are the most important international treaties to prohibit pollution of the sea by

Government OKs discharge of Fukushima nuclear plant water into sea, (visited on April 24, 2022),
https://www .japantimes.co.jp/news/2021/04/13/national/fukushima-water-release/.
2 Press Conference by the Prime Minister regarding the Disposal of ALPS Treated Water, Prime Minister’s Office of Japan (visited
on April 24, 2022), https://japan.kantei.go.jp/99 suga/statement/202104/_00008.html.
The Draft Articles on Responsibility of States, albeit not an international treaty, is a compilation of customary international law,
providing valuable reference.
4 LUO Huanxin, An Analysis of Legal Issues and Countermeasures Concerning Japan's Plan to Discharge Contaminated Water into
the Ocean: Coordinating the International Law and Domestic Law on Liability Relief, Japanese Studies, No. 4, 2021, p. 39.
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dumping. Japan acceded to the London Convention in 1980 and the London Protocol in 2007.!

Whether the London Convention is applicable to Japan’s dumping behavior was discussed at
the 42nd session of the Contracting Parties to the London Convention. From 5 October to 23
December 2020, the 42nd Consultative Meeting of Contracting Parties to the London Convention
and the 15th Meeting of Contracting Parties to the London Protocol was held virtually by IMO,
where several delegations exchanged their views on the possible discharge of treated wastewater by
Fukushima Daiichi Nuclear Power Plant.?

One the one hand, the delegation of the Republic of Korea expressed its concern over the
uncertainty of the impacts that any discharge was likely to impose on the marine environment of
Japan’s neighbors, and stressed that the objective of the London Protocol was to protect the marine
environment from all sources of pollution (Art. 2) and take effective measures to prevent pollution.
The delegation said it was necessary for the regulatory body to clarify whether it was likely to place
any discharge of treated wastewater from the Fukushima nuclear power plant into the sea under the
ambit of the London Convention and the London Protocol. Additionally, the Korean submission
also stated that the discharge of mine tailings and marine geoengineering activities, two behaviors
not covered by conventional “dumping”, had also been previously regulated by the London
Convention and the London Protocol.?

On the other hand, the Japanese delegation claimed that discharge from land-based facilities
was not considered “dumping” under the definitions set out in the London Convention and the
London Protocol. It further noted that the London Protocol, Article 2, provided for the general
purpose and Articles 4, 5, 9 and 10 specified the obligations of the Contracting Parties. It also
stressed that the water stored at TEPCO Fukushima Daiichi Nuclear Plant was ALPS*-treated water,
rather than “wastewater” or “contaminated water”, and that it would not approve any discharge that
did not meet international standards to ensure the protection of the marine environment and human
health.

London Protocol, Article 2 (Objectives) specifies that “Parties to the Protocol are individually
and collectively to protect and preserve the marine environment from all sources of pollution and
take effective measures, according to their scientific, technical and economic capabilities, to prevent,
reduce and where practicable, eliminate pollution caused by dumping or incineration at sea of

wastes or other matter. It also instructs Parties to harmonize their policies in pursuit of these

Deposit of the Instrument of Accession to the 1996 Protocol to the London Convention, (visited on April 24, 2022),
https://www.mofa.go.jp/announce/announce/2007/10/1175645_836.html.
2 Report of the 42nd Consultative Meeting of Contracting Parties to the London Convention and the 15th Meeting of Contracting
Parties to the London Protocol, IMO, LC 42/1, para.7.19.
3 Comments on the documents submitted by the Secretariat on open agenda items - Submitted by the Republic of Korea, IMO,
November 6, 2020, LC 42/1/4, para.4.
4 ALPS is an acronym for Advanced Liquid Processing System, which is a multi-nuclide removal device designed to remove 62
types of contaminants.
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objectives where appropriate.” However, the said objectives were rejected by the Japanese
delegation for being too broad, who, instead, insisted that the obligations imposed on Contracting
Parties were specified in Articles 4, 5, 9 and 10.

In fact, such argument does not support an exemption for Japan’s construction of an undersea
tunnel for releasing nuclear wastewater into the ocean because of the following reasons:

Article 4 of the London Protocol prohibits, essentially, the dumping of any wastes or other
matter with the exception of those listed in Annex 1. Nevertheless, “wastes or other matter that may
be considered for dumping” under Annex 1 do not include radioactive matter.! Article 5 invoked by
the Japanese delegation focuses on the prohibition of incineration at sea, Article 9 on issuance of
permits and reporting, and Article 10 on application and enforcement. None of the above provisions
makes an exception to the objectives under Article 2. Henceforth, Japan’s arguments against the
application of London Protocol are too far-fetched.

The London Convention and the London Protocol are both formulated under the aegis of IMO,
which mainly regulate the dumping at sea. Under the two instruments, “dumping” means “any
deliberate disposal into the sea of wastes or other matter from vessels, aircraft, platforms or other
man-made structures at sea”, but this does not mean that pollution other than dumping at sea may
not be governed by the two. The scope of application of the Convention is derived from the
authorization of the Contracting Parties, not from the IMO itself. Japan claims that the discharge of
nuclear wastewater through its internal waters to the ocean is not “dumping” as defined in the
London Protocol because it is released through the constructed submarine tunnel into the ocean. It
sounds plausible; however, the London Protocol also regulates the “pollution” of the sea in addition
to “dumping”.

The definitions set out in Article 1 of the London Protocol are specific, where paragraph 10
articulates: “‘Pollution’ means the introduction, directly or indirectly, by human activity, of wastes
or other matter into the sea which results or is likely to result in such deleterious effects as harm to
living resources and marine ecosystems, hazards to human health, hindrance to marine activities,
including fishing and other legitimate uses of the sea, impairment of quality for use of sea water and
reduction of amenities.” Notwithstanding that, the Japanese delegates sidestepped the general
obligations provided in London Protocol, Article 3, whose paragraph 3 explicitly states that “In
implementing the provisions of this Protocol, Contracting Parties shall act so as not to transfer,

directly or indirectly, damage or likelihood of damage from one part of the environment to another

' Annex 1 provides wastes or other matter that may be considered for dumping include: (1) dredged material; (2) sewage sludge; (3)
fish waste, or material resulting from industrial fish processing operations; (4) vessels and platforms or other man-made structures
at sea; (5) inert, inorganic geological material; (6) organic material of natural origin; and (7) bulky items primarily comprising iron,
steel, concrete and similarly unharmful materials for which the concern is physical impact, and limited to those circumstances
where such wastes are generated at locations, such as small islands with isolated communities, having no practicable access to
disposal options other than dumping.
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or transform one type of pollution into another.” The line of reasoning of the Japanese delegates is
that general provisions do not count and only specific provisions are acceptable. However, they
cannot face up to the prohibitive norms of the London Protocol on “pollution”, let alone the general
obligations enshrined in Article 3.

A comprehensive and objective interpretation of the above-said prohibitive provisions shows
that these provisions, undoubtedly, apply to Japan’s wrongful act of transferring nuclear wastewater
to the ocean, which is done by releasing wastewater into its internal waters through the construction
of submarine tunnels. Therefore, the Japanese government’s approval of TEPCO’s plan to discharge
nuclear wastewater into the ocean violates the provisions of the London Protocol relating to the
prevention of marine pollution.

Apart from the above, Article 8, Paragraph 2, of London Protocol reads: “A Contracting Party
may issue a permit as an exception to articles 4.1 and 5, in emergencies posing an unacceptable
threat to human health, safety, or the marine environment and admitting of no other feasible
solution. Before doing so the Contracting Party shall consult any other country or countries that are
likely to be affected and the Organization which, after consulting other Contracting Parties, and
competent international organizations as appropriate, shall, in accordance with article 18.1.6!
promptly recommend to the Contracting Party the most appropriate procedures to adopt.” As
mentioned earlier, before planning to discharge the wastewater, the Japanese government failed to
notify or consult any other potentially affected countries. Obviously, this act alone constitutes a
violation of the London Protocol.

In the event that the international community disagrees on the applicability of the London
Convention and the London Protocol to Japan’s disposal of nuclear wastewater, this issue may also
be resolved through a dispute settlement mechanism. First, an arbitral tribunal may be established
as per the dispute settlement mechanism under the London Protocol, which may decide and explain
whether the Protocol is applicable to Japan’s discharge of nuclear wastewater. Second, the Pacific
littoral States may, through a resolution of the United Nations General Assembly, request the
International Court of Justice to give an advisory opinion on the disputed matter.> Third, even if the
London Convention and the London Protocol fail to apply to Japan’s discharge of wastewater, the
said measures may empower more countries to monitor Japan’s implementation of its discharge

plan in practice.

Article 18.1.6 of London Protocol states that “develop or adopt, in consultation with competent international organizations,
procedures referred to in article 8.2, including basic criteria for determining exceptional and emergency situations, and procedures
for consultative advice and the safe disposal of matter at sea in such circumstances”.

United Nations Charter, Article 96, articulates that “(a) The General Assembly or the Security Council may request the
International Court of Justice to give an advisory opinion on any legal question. (b) Other organs of the United Nations and
specialized agencies, which may at any time be so authorized by the General Assembly, may also request advisory opinions of the
Court on legal questions arising within the scope of their activities.”
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2. Japan’s Discharge of Nuclear Wastewater into the Ocean Violates the United Nations
Convention on the Law of the Sea (UNCLOS)

UNCLOS represents an important milestone in the development of the international legal
system of the sea.! Japan ratified and acceded to the convention in 1995.

UNCLOS Article 194(2) provides that States shall take all measures necessary to ensure that
activities under their jurisdiction or control are so conducted as not to cause damage by pollution to
other States and their environment. Article 195 stipulates that in taking measures to prevent, reduce
and control pollution of the marine environment, States shall act so as not to transfer, directly or
indirectly, damage or hazards from one area to another or transform one type of pollution into
another. Article 207, Paragraph 1, prescribes that States shall adopt laws and regulations to prevent,
reduce and control pollution of the marine environment from land-based sources, including rivers,
estuaries, pipelines and outfall structures. Article 210, Paragraph 5, specifies that dumping within
the territorial sea and the exclusive economic zone or onto the continental shelf shall not be carried
out without the express prior approval of the coastal State, which has the right to permit, regulate
and control such dumping after due consideration of the matter with other States which by reason of
their geographical situation may be adversely affected thereby; even if permitted, the dumping
should be effectively regulated and controlled by the coastal State to avoid transboundary
environmental harm.

In general, UNCLOS fundamentally prohibits dumping waste into the sea when it comes to
marine environment protection. The convention explicitly stipulates that coastal States shall refrain
from inflicting transboundary environmental harm, which is concordant with the “no-harm rule”.
For specific dumping practices, UNCLOS Article 198 provides “When a State becomes aware of
cases in which the marine environment is in imminent danger of being damaged or has been
damaged by pollution, it shall immediately notify other States it deems likely to be affected by such
damage, as well as the competent international organizations.”

Japan’s discharge of nuclear wastewater also goes against the basic requirements for States
Parties under UNCLOS, as it has decided to do so without consulting any potentially affected States
in accordance with Article 210(5). Notably, UNCLOS Part XV focuses on the procedures to settle
disputes, if any. In cases where no settlement has been reached by recourse to any peaceful means
provided for in Part XV, Section 1 of UNCLOS, the dispute will be automatically transferred to the
compulsory procedures under Section 1, where the case will be submitted to the international

arbitral tribunal or court having jurisdiction.

! HUANG Huikang, Ten Frontier Issues Relating to Recent Development in the Law of the Sea, Journal of Boundary and Ocean
Studies, January 2019, p. 6.
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3. Japan’s Discharge of Nuclear Wastewater into the Ocean Goes Against Customary
International Law and the Basic Principles of International Law as Well

A. Japan’s Discharge of Nuclear Wastewater into the Ocean Breaches the “No-Harm Rule” of
Customary International Law

The “no-harm rule” is consistent with the Roman legal maxim “sic eutere tuo ut alienum non
laedas”, which means “use your own property in such a manner as not to injure that of another”.
This doctrine is an embodiment of the principle of State sovereignty in international relations: when
a country uses its own territory, it shall not abuse its power in a manner that causes damage to the
territory and people of other countries.

The “no-harm rule” is a basic principle of international environmental law, and also recognized
as a customary international law.! To determine the existence or non-existence of a breach of the
“no-harm rule”, it is necessary to examine whether the State of origin has fulfilled its obligation of
conduct under international law.> The obligation of conduct entails that when a State has met the
requirements thereunder, it should not bear the State responsibility for any wrongful act even if it
fails to prevent any harmful consequence from happening. The 1977 Draft Articles on State
Responsibility distinguished between two kinds of international obligations, namely obligation of
conduct and obligation of result.> However, some countries disagreed with this classification as the
two are not distinctly different.* The 2001 draft deleted the distinction between the two. The
deletion does not mean, however, that the two types of obligations have been abandoned by
international law, as the Chinese delegation pointed out in its presentation on the topic of the ILC
Articles: “When dealing with a breach of provisions relating to international obligations, it is
necessary to make a proper distinction between ‘obligation of conduct’ and ‘obligation of result’”.>
In the case that a State proves its performance of the obligation of conduct, the State should not bear
the liability caused by a wrongful act even if the wrongful act results in damage, because the
damage is attributable to accidents or force majeure.

Whether a State’s obligation of conduct can meet the standards embodied by the “no-harm
rule” depends on how it satisfies the requirements under the obligation of due diligence.® The

obligation of due diligence is also called “obligation of reasonable care” or “obligation of due

! [French] Alexandre Kiss, International Environmental Law, translated by ZHANG Ruosi, Law Press, 2000, p. 84.
2 Gunther Handl, State Liability for Accidental Transnational Environmental Damage by Private Persons, American Journal of
International Law, Vol. 74, 1980, p. 535-540.
Report of the International Law Commission on the work of its twenty-ninth session, May 9 - July 29, 1977, A/32/10.
The Nordic countries, France, Germany, Switzerland and the United Kingdom, among others, proposed the deletion of the
provisions relating to this classification. International Law Commission, State Responsibility: Comments and Observations
Received by Governments, A/CN.4/488, March 25, 1998, p. 60 & 61.
Policy Research Office of the Ministry of Foreign Affairs of the People’s Republic of China, China's Diplomacy (2000 edition),
World Knowledge Press, 2000, p. 686.
See Malcolm N. Shaw, International Law Eighth Edition, Cambridge University Press, 2017, p. 648.
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care”.! Under international environmental law, the “no-harm rule” requires a State to be responsible
not only for its own activities, but also for any public or private activities under its jurisdiction and
control. A State should have the obligation to establish a regime monitoring activities that may have
an impact on the environment of other States or on the one beyond the jurisdiction of any State.
With regards prohibition of transboundary pollution, the well-established standards of due diligence
for now are: (a) the opportunity to take action or preventive measures; (b) the foresight or
knowledge that an activity is likely to cause transboundary harm; (c) the appropriateness of the
measures chosen to prevent damage or minimize risk.> With the continuous advancement of
science and technology, activities that were previously considered absolutely risk-free under State
jurisdiction may also have the potential to incur risks. Accordingly, the standard of due diligence
should be more severe for riskier activities.*

Japan did not satisfy its due diligence obligation when planning to discharge nuclear
wastewater into the ocean. First, since Japan’s discharge of wastewater is a high-risk activity, it
should have predicted the damage that it is likely to incur. According to the assessment report issued
by the team of experts of International Atomic Energy Agency (IAEA), the treated
trittum-containing wastewater from the Fukushima nuclear power plant still contains other
radionuclides. In August 2018, environmental activists, based on the data published by TEPCO,
found that the treated wastewater contained many other contaminants in addition to tritium, and the
iodine-129 concentration in the wastewater was above the safe limit in 60 of all the tests conducted
in 2017. There is also an excessive amount of strontium-90 in the nuclear wastewater.”> In a report,
Greenpeace says the contaminated water, in addition to radioactive isotope tritium, contains
radioactive isotope carbon-14, which has the potential to damage human DNA.® According to a
study published in the journal Science, the contaminated water, even if containing only high
amounts of trititum, may also have potential health effects.” The completed studies alone can
provide a wealth of data proving the dangers of Japan’s nuclear wastewater. The Japanese
government should have anticipated the damage that might result from continuing its plan to release
the wastewater.

Second, alternative options are available for the Japanese government to dispose of the nuclear

Joanna Kulesza, Due Diligence in International Law, Leiden; Boston: Brill Nijhoff, 2016, p. 91.

[French] Alexandre Kiss, International Environmental Law, translated by ZHANG Ruosi, Law Press, 2000, p. 83.

Roda Verheyen, Climate Change Damage and International Law: Prevention Duties and State Responsibility, Leiden: Martinus
Nijhoff Publishers, 2005, p.176.

Responsibilities and Obligations of States with Respect to Activities in the Area, Advisory Opinion, February 1, 2011, ITLOS
Report 2011, p. 10.

Foreign Ministry Spokesperson ZHAO Lijian's Regular Press Conference on April 14, 2021, Ministry of Foreign Affairs of the
People's Republic of China (visited on 22 April 2022), https://www.fmprc.gov.cn/web/fyrbt 673021/t1868895.shtml.

Fukushima  water release could change human DNA, Greenpeace warns (visited on 24 April 2022),
https://edition.cnn.com/2020/10/24/asia/japan-fukushima-waste-ocean-intl-scli/index.html.

7 See Ken O. Buesseler, Opening the floodgates at Fukushima, Science, August 7, 2020: Vol. 369, Issue 6504, p. 621-622.

21

w o


file:///C:/Program%20Files%20(x86)/Youdao/Dict/9.1.6.0/resultui/html/index.html
file:///C:/Program%20Files%20(x86)/Youdao/Dict/9.1.6.0/resultui/html/index.html
https://www.fmprc.gov.cn/web/fyrbt_673021/t1868895.shtml.

CEPEERSEGE) 2022 4 5 2

wastewater. For example, more storage tanks could have been built around the Fukushima nuclear
power plant to store more treated wastewater. In addition, at that phase, the Japanese government
could have continued the study on the potential harm that may be caused by the wastewater, and
could not have moved forward to deal with the contaminated water until a scientific consensus was
reached. Without exhausting alternative measures, the Japanese government unilaterally determined,
without notifying and consulting the countries that were likely to be affected, to release the nuclear
wastewater, which was most cost-effective for Japan but would bring high risk of damage to the
whole world. This also shows that the Japanese government, completely ignoring the opposition
from the international community, has broken the bottom-line rules governing normal international
relations. Aside from that, the Japanese government will set a precedent for dumping wastewater
resulted from a serious nuclear accident into the ocean. Its decision is neither scientific nor moral,
as it disrespects the ecological environment and endangers mankind.

As the harm that may be brought by the filtered nuclear wastewater is yet to be known, if any
damage is incurred by Japan’s arbitral discharge despite of opposition from many countries, Japan
would have failed to fulfill the obligation of due diligence and violated the customary international
law — “no-harm rule”.

B. Japan’s Discharge of Nuclear Wastewater into the Ocean Breaks the “Precautionary
Principle”

Rio Declaration on Environment and Development, Principle 15, provides that “In order to
protect the environment, the precautionary approach shall be widely applied by States according to
their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to prevent
environmental degradation.” Similar provisions may also be found in the Convention on Climate
Change. Notwithstanding the Rio Declaration is not compulsorily binding, the precautionary
principle has been widely applied in international judicial practices. For example, the application of
this principle has been discussed by the International Tribunal for the Law of the Sea in the
Southern Bluefin Tuna Cases of 1999.! The cases have been cited by scholars as a “prime example”
of establishing the precautionary principle in international law.?

The precautionary principle requires that when scientists have not reached a consensus on a
certain issue, policymakers should examine the situation, and then make a decision based on the

most reliable evidence, using the most trustworthy scientific method.®> There is no definite scientific

' Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), Order on Provisional Measures (ITLOS Cases Nos. 3 and
4). International Tribunal for the Law of the Sea, 27 August 1999.
2 Tim O’Riordan & James Cameron, Reinterpreting the Precautionary Principle, Cameron May International Law & Policy, 2001, p.
113-142.
3 [French] Alexandre Kiss, International Environmental Law, translated by ZHANG Ruosi, Law Press, 2000, p. 95.
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consensus on whether Japan’s release of wastewater is harmful. In order to dump the wastewater
into the sea, the public relations campaigns of Japan only emphasized that the diluted, low-level
radioactive wastewater met the so-called “discharge standards”, without mentioning the discharge
was continuous. What needs to be fully evaluated is that: even if the existing 1.25 million tons of
contaminated water is released into the sea after being diluted, it does not mean that the harmful
source will be completely removed, because 140 tons of contaminated wastewater will still come
from the cooling water at Fukushim each day. If the so-called “diluted wastewater” is continuously
dumped into the moving ocean, the concentration of radionuclides in the seawater will not remain at
a constant, safe “low-level” when they accumulate over time. Although tritium has a half-life of
only 12.5 years, there are other radioactive elements such as cesium in the filtered nuclear
wastewater, which has a half-life of 29.1 years.! During the decade-long storage period of the
nuclear contaminated water, the Japanese government did not conduct any animal experimentation
to see the impact of the “filtered and diluted nuclear wastewater” on the safety and health of
animals, nor did it carry out medical testing on humans. In the absence of experimental data, some
Japanese officials even claim the treated radioactive water is safe to drink.> However, on 8
February 2022, the Japanese government instructed Fukushima Prefecture to suspend again the sale
of scorpionfish caught in waters off the Prefecture, due to excessive radioactive substances detected
in the area. Marine fish in that area have repeatedly been found to contain high-level radioactive
substances.?

The harm of Japan’s nuclear wastewater is not clear until now, as the scientific community has
not reached a consensus on it yet. In the presence of alternative measures, Japan unilaterally insisted
on starting the plan to release the wastewater into the sea, which obviously violates the

precautionary principle.

I1. Absence of Circumstances That Japan Can Invoke as Grounds to Preclude

the Wrongfulness of Its Nuclear Wastewater Discharge
1. IAEA’s “Endorsement” Cannot Be Invoked to Preclude the Wrongfulness of Japan’s
Breach of International Obligations
IAEA Director General once said he welcomed and supported Japan’s decision to dispose of

nuclear wastewater. Such statement cannot be invoked to preclude the wrongfulness of an act

! See Radioisotope Brief: Strontium-90, (visited on April 24, 2022),

https://www.cdc.gov/nceh/radiation/emergencies/isotopes/strontium.htm.

China to Japanese official: If treated radioactive water from Fukushima is safe, “please drink it”, (visited on April 24, 2022),

https://www.washingtonpost.com/world/2021/04/14/china-japan-fukushima-water-drink/.

Japan suspends the sale of a marine fish with excessive radiation, Xinhuanet (visited on April 23, 2022),
http://www.news.cn/world/2022-02/08/c 1128344451 .htm.

4 IAEA Ready to Support Japan on Fukushima Water Disposal, Director General Grossi Says. IAEA (visited on April 24, 2022),
https://www.iaca.org/newscenter/pressreleases/iaca-ready-to-support-japan-on-fukushima-water-disposal-director-general-grossi-s
ays.
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under the ILC Articles; the Japanese government, however, took the IAEA’s findings as an
endorsement of its release of contaminated water.

IAEA’s “endorsement” cannot be invoked to preclude the wrongfulness of Japan’s breach of its
international obligations, due to the following reasons. First, it doesn’t fall within the IAEA’s
authority to give any positive opinion on Japan’s plan to release the wastewater. The IAEA is an
international organization dedicated to the peaceful use of atomic energy, established according to a
resolution adopted by the UN General Assembly. It seeks to accelerate and enlarge the contribution
of atomic energy to peace, health and prosperity throughout the world. It shall ensure, so far as it is
able, that assistance provided by it or at its request or under its supervision or control is not used in
such a way as to further any military purpose.! The IAEA has effectively intervened in many past
nuclear accidents, and has provided assistance as well. For example, soon after the Chornobyl
nuclear power plant accident, the IAEA provided support to the Soviet Union in the area of
environmental remediation, decommissioning and management of radioactive waste, to enhance the
safety levels at the plant. It also worked closely with other UN organizations under the
“International Chernobyl Project,” which provided an assessment of the radiological consequences
of the accident and evaluated protective measures.”? However, its established functions do not
empower itself to decide on Japan’s plan to discharge the wastewater.> The IAEA is neither in a
position to give a final opinion on how to dispose of the wastewater afterwards.

Second, the conclusion that the IAEA rendered on Japan’s release of nuclear wastewater has no
binding force on its Member States. The IAEA signed, based on the Statute of the IAEA, the IAEA
Action Plan on Nuclear Safety and other documents, an agreement with the Japanese government
on 8 July 2021. Under the agreed terms, expert teams would be sent to Japan to conduct safety
reviews on its planned dumping. And the authority of the IAEA would be limited to examining: (a)
the radiological characterization of the water to be discharged; (b) safety related aspects of the
water discharge process; (c) the environmental monitoring associated with the discharge; (d) the
assessment of the radiological environmental impact related to ensuring the protection of people
and environment and (e) the regulatory control.* All these show that the team of international
experts sent by the IAEA to conduct safety reviews at the moment act, in its capacity, in line with
the Action Plan on Nuclear Safety and the said agreement between the IAEA and the Japanese

government. With regards to Japan’s disposal of nuclear contaminated water, the IAEA’s authority

The Statute of IAEA, Article 2: The Agency shall seek to accelerate and enlarge the contribution of atomic energy to peace, health
and prosperity throughout the world. It shall ensure, so far as it is able, that assistance provided by it or at its request or under its
supervision or control is not used in such a way as to further any military purpose.
The 1986 Chornobyl nuclear power plant accident, IAEA (visited on April 24, 2022), https://www.iaea.org/topics/chornobyl.
See YU Minyou & YAN Xing, The Functions and Limitation of the IAEA in the Governance of Ocean Radioactive Waste: Focus
on the Discharge of Nuclear Contaminated Water from Fukushima, Japan, Pacific Journal, No. 5, 2022, p. 9.
4 IAEA to Review and Monitor the Safety of Water Release at Fukushima Daiichi, IAEA (visited on April 24, 2022),
https://www.iaea.org/newscenter/pressreleases/iaea-to-review-and-monitor-the-safety-of-water-release-at-fukushima-daiichi.
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is clear: to supervise, assess, recommend and share information with the relevant countries in a
timely manner. The Agency should share its information and report with the international
community so that the pertinent countries could make their own judgement. Indeed, the IAEA is
authoritative in its assessment or recommendation with respect to nuclear issues; however, pursuant
to its legal authority as described above, a final conclusion, which was made by the experts sent by
IAEA to assess Japan’s discharge plans against the Action Plan on Nuclear Safety and the said
agreement, should be considered merely as theoretical, even if the experts decide that Japan may
release the wastewater into the sea. The IAEA Statute fails to specify the legal status of the Action
Plan on Nuclear Safety for the Member States, nor does the latter stipulate its mandatory binding
force on the Member States; in this connection, the conclusion of the peer review conducted against
the said Action Plan is far from having the effect of binding all Member States under international
law. In a similar vein, the IAEA’s authority and conclusions, which are based on its agreement with
the Japanese government, are not binding on other countries.

The TAEA, given its authority and role in Japan’s release of nuclear wastewater, is not
supposed to render a guaranteeing opinion, and its findings cannot cover the wrongfulness of

Japan’s discharges.

2. Absence of Consent by the Majority of States to Japan’s Release of Nuclear
Wastewater

As per Article 20 of the ILC Articles, if a State has given consent to the commission of a given
act by another State, its consent will preclude the wrongfulness of that act in relation to the former
State to the extent that the act remains within the limits of that consent.

The involvement of China and other States in the IAEA-led peer review expert team on
Japan’s wastewater discharge does not mean that China agrees with the discharge. Currently, the
IAEA technical team includes experts from China and South Korea, which are invited to Japan to
assess the discharge issue. Chinese Foreign Ministry Spokesperson WANG Wenbin has made it
clear that China’s support to the work of the technical team does not equal to its consent to Japan’s
wrongful policy of discharging the wastewater into the sea.! “Consent” shall be given explicitly,
rather than implicitly; furthermore, the Chinese authorities have declared expressly that its
participation in peer review should not be considered a consent to Japan’s wrongful act. That is still
the case even when the IAEA ultimately finds, upon the completion of peer review, that the

Japanese government may release the contaminated water.

U Foreign Ministry Spokesperson WANG Wenbin's Regular Press Conference on February 15, 2022, Ministry of Foreign Affairs of
the People's Republic of China (visited on April 24, 2022),
https://www.fmprc.gov.cn/web/fyrbt_673021/jzhsl_673025/202202/t20220215_10642488.shtml.
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Japan’s discharge of nuclear wastewater has not received the “consent” from Non-IAEA
Member States. Even if a final resolution, which allows Japan to release filtered wastewater into the
sea, 1s unanimously agreed by all the IAEA Member States at the IAEA General Conference, there
is still a serious problem that cannot be overlooked: The States that are most likely to be harmed by
the discharge are Pacific littoral and coastal States. In addition to the United States, Tonga, East
Timor, Federated States of Micronesia, Kiribati, Nauru, Solomon Islands, Tuvalu, Vanuatu and Peru
are not among the 173 Member States of the IAEA. In line with the principle of customary
international law that a treaty cannot bind third parties without their consent, the conclusions of a
peer review conducted against the Action Plan on Nuclear Safety and a resolution of the [AEA
General Conference are only valuable for reference, but not binding for Non-Member States.

Up until now, Japan’s discharge plan has not been passed by the United Nations General
Assembly or conferences of any other international organizations, which implies that it has not been
“agreed” by most States. A couple of countries, such as the United States, have individually and
explicitly expressed their support for Japan’s release of the wastewater, which can be considered a
“consent” under international law; therefore, these countries cannot hold Japan responsible for its
wrongfulness in the future.

3. Lack of “Necessity” or “Force Majeure” in the Case of Japan’s Discharge of
Wastewater

Article 23 of the ILC Articles provides that the wrongfulness of an act of a State not in
compliance with an international obligation of that State is precluded if the act is due to force
majeure.

Force majeure means the occurrence of an irresistible force or of an unforeseen event, beyond
the control of the State.! Japan’s plan to release the contaminated water is not due to “force
majeure”. It is true that Japan’s nuclear wastewater was caused by the damage that the tsunami
brought to the nuclear power plant. In this connection, “force majeure” may be invoked as a ground
for precluding the wrongfulness of the leakage of nuclear wastewater at the early phase of the
damage. Nonetheless, the “force majeure” of tsunami may not apply to many years later when
Japan decided to release the wastewater into the sea. If the circumstance preventing a State’s
p